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Executive Summary

The Notice of Proposed Rule “Inadmissibility on Public Charge Grounds” by the Department of
Homeland Security proposes to change immigration policies with regard to the definition of “public
charge” and “persons likely to become a public charge” for purposes of admission into the United States
or adjustment of status by lawfully present non-citizens residing in the US to lawful permanent resident
status. Current policy defines a public charge as someone who is primarily dependent upon the
government for subsistence. The Department of Homeland Security proposes to vastly expand the
benefits and other factors that could be considered in determining whether an applicant for admission
or adjustment of status is likely to become a public charge. This comment, written by historians whose
scholarly expertise lies in the history of immigration and immigration policy, addresses the long history
of public charge policy in immigration. Although the proposal focuses on admission/adjustment of status
and not deportation, our comment addresses both. The proposed rule change cannot be understood
apart from the history of public charge deportations because the two policies, although distinct, have
historically evolved together. We also believe that the proposed rule change, if put into effect, will lay
the basis for future deportations.

Public charge laws have a long history in the United States. Rooted in poor laws stipulating who
could and could not reside in colonial towns, these laws became policy governing who could and could
not enter states like New York and Massachusetts in the early years of the republic. Although poor laws
governed admission to states for Americans as well as foreigners, by the mid-nineteenth century they
morphed into proto-immigration laws for individual states. The first federal immigration laws were
modeled on these policies, excluding “any convict, lunatic, idiot, or any person unable to take care of
himself or herself without becoming a public charge” (1882) and any person deemed “likely to become a
public charge” (1891). In 1903, the law further stipulated that any foreigner who became a public
charge within five years of entry from causes that did not originate in the U.S. was subject to
deportation.

Since 1903, definitions of public charge and the grounds for exclusion and deportability have
remained constant: those deemed deportable must have received cash benefits from the government
for subsistence or they must have experienced long-term institutionalization. This remained the case as
public benefits expanded during the 1930s and again during the 1960s and 1970s. Means-tested
benefits (Medicaid, welfare, SSI, and Food Stamps, etc.) have been available to legal immigrants without
repercussion. Although many of these benefits and their availability to immigrants have varied and
changed over time, legal immigrants have not been fully barred from access to them, and thus have not
been subject to deportation if they used them.

We contend that expanding the public charge grounds for inadmissibility, adjustment of status,
and deportation would break over 100 years of consistent United States immigration policy. An
expanded definition would undermine deeply entrenched historical laws and policies that recognize (1)
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the nation’s need for immigrants who are able bodied and capable of supporting themselves and their
families and (2) our commitment to assist all members of our communities who fall on hard times. The
proposed new legal strictures are without social benefit. They are punitive and carry high social costs for
public health and welfare.

Public charge policy during the colonial era through the nineteenth century

The roots of the public charge clause in immigration policy dated back to the colonial poor laws.
Following their mother country’s practice, English colonists in America enacted poor laws, which
required each town to recognize its permanent residents’ claims for relief if they became destitute. At
the same time, the colonial poor laws permitted each town to expel transient beggars, or outsiders who
became public charges by entering local almshouses or requesting material support such as cash and
clothes. In addition to the removal of needy outsiders, the colonial poor law included provisions to
prohibit the landing of paupers and disabled people who were unable to financially support themselves
and those deemed likely to become public charges. The law normally required shipmasters to provide
bonds for the landing of those passengers. If the shipmasters refused or failed to do so, such passengers
were not allowed to land and usually ordered to go back to their places of origin.

The early poor laws applied to Americans as well as foreigners, but these laws began to operate
as state immigration laws governing the admission and removal of non-citizens in the mid-nineteenth
century, largely in response to the influx of impoverished Irish immigrants fleeing famine in their
homeland. Two major recipients of Irish immigration, New York and Massachusetts, led the formation of
state-level immigration policy. Established in 1847, the Board of the Commissioners of Emigration of the
State of New York was authorized to prohibit the landing of “any lunatic, idiot, deaf and dumb, blind or
infirm persons, not members of emigrating families, and who . . . are likely to become permanently a
public charge,” unless the shipmaster provided a bond for each of such passengers.! While most states,
including New York, retreated from the practice of pauper removal by midcentury, Massachusetts built
upon the colonial practice to create the state’s immigrant deportation law, a development that reflected
the particular strength of anti-Irish nativism in the state. In 1850, Massachusetts’ immigration officials
began deporting foreign-born paupers in public charitable institutions, such as almshouses and lunatic
asylums, to their countries of origin.?

State immigration laws, especially those in New York and Massachusetts, eventually developed
into the nation’s first general immigration law, which was applicable to all immigrants except the
Chinese, who fell into a special category. In 1882, in response to the Supreme Court’s 1876 ruling
declaring state passenger laws unconstitutional, Congress passed the first general Immigration Act.
Modeled on existing state laws, the act prohibited the landing of “any convict, lunatic, idiot, or any
person unable to take care of himself or herself without becoming a public charge.”* The next major
general immigration legislation, the Immigration Act of 1891, expanded the inadmissible classes to
include “persons likely to become a public charge.” The law also made deportable any foreigners who
became public charges within one year of arrival. The steamship company that brought such immigrants
to the United States would bear the cost of deporting them.? Long-term resident immigrants-- those
integrated into communities, and often with U.S.-citizen children-- were not subject to public-charge
provisions. Instead, their integration into a community made them eligible for support. These state
public charge laws laid the foundations for the public charge rules in US immigration policy.



It is worth noting that under the colonial, state, and early federal immigration laws, deportation
based on the public charge clause applied only to people accommodated at public charitable institutions
or who were substantially dependent on public relief for the basic maintenance of their lives. The
primary purpose of the public charge provision in federal law lay in preventing recently-arrived
immigrants from becoming “inmates of almshouses or charitable hospitals,” and institutional removal
served as the basic form of deportation in early US immigration policy.”

Early to Mid-Twentieth Century

During the late nineteenth and early twentieth centuries, over twenty-four million people
immigrated to the United States, mostly for low-waged, low-skilled labor. Five immigration laws passed
between 1882 and 1917 provided grounds for exclusion or deportation on the basis of poverty, mental
and physical health, morality, or political belief. “Paupers” and “persons likely to become a public
charge” (LPC) accounted for the majority of exclusions and deportations.® Still, the number of both
exclusions and deportations remained small, especially when compared to the numbers admitted.
During the 1910s, an average of one million people a year entered the United States. But, in 1916, for
example, the Immigration Bureau excluded 10,263 people—just one percent of all arrivals—on grounds
that they were likely to become a public charge. That year the government deported only 1,431
immigrants as public charges.’

A crucial component of the public charge provisions for deportation (specified in 1891 and in
each subsequent law) was that a person could be deported only if he or she became a public charge
“from causes existing prior to his [or her] landing” in the United States.® In other words, removal was
considered a correction to the improper admission of excludable persons. Case law has long held that
the grounds for deportability must arise from causes preexisting entry.’

In addition to “causes preexisting entry,” the law specified that one could be deported only if
one became a public charge within a set time after entry. The 1891 law allowed deportation within one
year of entry for immigrants who became a public charge for causes preexisting entry. Congress passed
immigration laws in 1903, 1907, and 1917 that gradually extended the time limit, and by 1917, it stood
at five years.'® This is where the time limit stands today. We will discuss the significance of preexisting
causes and time limits more below.

Enforcement of the LPC provisions in the first decades of the twentieth century was uneven. In
inadmissibility cases, LPC was often combined with minor and non-contagious ailments (such as hernia)
that were not by themselves grounds for exclusion. Immigration officials also suspected single, divorced,
widowed, and pregnant women to be “likely to become a public charge,” even if they were self-
supporting, possessed occupational skills, or presented affidavits of support from family relations in the
U.S. This practice reflected traditional gender norms about female dependency, which denied that
women could be independent economic actors.'* Another bias prevailed against certain ethnic and
racial groups that were believed to be “economically unfit” and therefore LPC. This stereotype was used
to exclude many Jews (such as peddlers) from the 1910s to the 1940s." In 1914 the head of the Bureau
of Immigration instructed agents to exclude people from India on grounds that South Asians did not
work hard and/or were unclean, which made them unemployable.” By the middle of the twentieth
century these gender and ethnic biases were mostly rendered obsolete with the establishment of
guantifiable standards for determining whether a person seeking entry to the country is likely to
become a public charge.



In cases of deportability, the established pattern defined a public charge as a person who fell
completely dependent on public facilities, such as poor houses, hospitals, and asylums for the mentally
ill, for support. Immigrants in prison were also deportable as public charges. It was still necessary to
bring a deportation case within a prescribed time limit and to show that the causes for
institutionalization existed prior to entry. Although social welfare benefits were new in the early
twentieth century, there were a growing number of social services such as English classes or public
health programs, which aimed to integrate immigrants into society. Using these services was not
considered grounds for deportability. This general pattern has continued to our own time.

Despite the general policy, enforcement was unevenly applied and, in some cases, abused.
During the early 1920s (when there was an agricultural depression in the southwest) and the Great
Depression of the 1930s, authorities removed Mexican workers, including those with jobs, on grounds
that they used some city and county public benefits. Most were not deported by federal immigration
officials but repatriated by local authorities.™

Another pattern in deportation cases concerned the application of “LPC before entry” to cases
not involving public support but sexual conduct (such as cohabitation and adultery) and minor offenses
that were themselves not deportable. This use of LPC reflected an older view that social transgressions
were caused by inborn character defects (e.g. “weak morals”), which by definition preexisted entry. By
the 1930s the federal courts were throwing out these cases as unreasonable. Judge Learned Hand
argued that public charge meant “dependency, not delinquency.”” In deportation cases, then, “public
charge” was clarified as dependence on public support.

Causes Pre-existing Entry and Time Limits

Let us return to these two provisions in LPC and public charge policy. At the core of the concept
“causes existing prior to entry” were two key assumptions. First, to deport an immigrant who became ill
or disabled from causes subsequent to entry would unfairly hold the country of origin responsible and
contradict the intent of the inadmissibility grounds. The same principle applied to poverty and
unemployment. During the 1930s, the Immigration and Naturalization Service (INS) did not consider
immigrants who were “victims of the general economic depression” removable simply because they
received public relief.'® Second, grounds for deportability as public charges related to illness and
disability, not the use of public health services such as vaccines or medical treatments associated with
human development.

In practice it was not always easy to determine whether a condition existed prior to entry in
deportation proceedings. The Bureau of Immigration’s 1911 Immigration Laws and Rules sketched out a
rudimentary system, which aimed to coordinate enforcement with local and state institutions and
hospitals in order to document the grounds for deportation. Documenting that an illness existed before
rather than after immigration was not always straightforward and, with early twentieth-century
medicine, sometimes impossible. In the 1940s, scholars studying immigration law pointed out the
continued difficulties of assessing causality. For example, in 1941, legal scholar Leo Alper wrote, “In the
case of the alien hit on the head by a brick, or run over by a train, the facts of themselves, to use a
handy phrase, establish a cause subsequent to entry for the alien's free care at a hospital. Fairly clear
also are those cases in which a slowly developing disease, such as trachoma, has a causality definite
enough in point of time for a surgeon to state within reason the date of onset.” Many other illnesses,
Alper noted, were much more difficult to precisely date the origin."’



The time limit on deportation of public charges protected long-term residents with the
understanding that “causes existing prior to entry” had a limited shelf life. Furthermore, acting on the
principle of integration, courts often suspended deportation orders. They recognized the hardship that
deporting a family member caused the US citizens who were the children or spouses of such immigrants.

Mid-Twentieth Century Policy Developments

Since 1903, Congress has clearly distinguished between exclusion and deportation in the
immigration statutes. While excluding someone who had never been in the country was one thing and
considered a commonsensical application of the sovereign prerogative, deporting someone “dislodges
an established residence” in the United States and, therefore, provisions for deportation “must be
strictly construed.”*® In recognition of the higher stakes in deportation, the Board of Immigration
Appeals (BIA), at mid-century, set more explicit instructions for determining deportability under the
public charge and LPC provisions, which limited discriminatory enforcement. In 1948, the BIA decided
Matter of B and set a three-part test to determining deportability:

1) The State or other governing body must, by appropriate law, impose a charge for the
services rendered to the alien.

(2) The authorities must make demand for payment of the charges upon those persons
made liable under State law.

(3) [T]here must be a failure to pay for the charges.™

The BIA based its decision on grounds that “had been ‘implicit’ in prior judicial decisions and
‘applied administratively over a long period of time.””*

In admission cases the BIA reaffirmed in 1974 a “totality of the circumstances” test that was
much broader than the three-part test of Matter of B___. The BIA determined that myriad factors could
be considered in determining whether a person was likely to become a public charge, including age,
health, educational level, financial status, and family assets and support. This was consistent with the
long-standing approach that considered an alien’s economic circumstances as well as physical and
mental conditions.

Notably, admissibility cases expanded to include not only aliens applying for a visa (green card)
from abroad but also aliens already legally present in the United States who wished to adjust their
status to that of a legal permanent resident. The Immigration and Nationality Act of 1952 formalized
numerous “nonimmigrant” categories for aliens entering the United States on a temporary basis to visit,
work, or study. The 1952 act enabled nonimmigrants to apply for legal permanent residency
(adjustment of status) without having to leave the country and apply through a U.S. consulate abroad.
Persons applying for an adjustment of status are treated under the “totality of circumstances” test just
like aliens applying for entry from abroad.?! The “totality of circumstances” now includes circumstances
that occurred while residing in the United States.?

1965 to present

Two developments in the 1970s prompted renewed attention to immigration and public charge
policy: first, an expansion of public benefits under the Lyndon Johnson administration; and second, the
increase in immigration after the passage of the Hart Celler Act in 1965, including an increase in
undocumented immigration. Public debate over immigration in the late twentieth and early twenty-first
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centuries has included the question of whether lawful permanent residents (green card holders) and
other aliens lawfully residing in the country, such as refugees, should be able to use public benefits. As
the scope of public benefits widened in the 1960s and 1970s, Congress did not exclude lawful
immigrants and refugees from them. In 1996 Congress imposed time limits on access to some means-
tested benefits, and restricted eligibility for some lawfully present immigrants, but did not categorically
exclude all immigrants from receiving them. It then became necessary to clarify whether use of benefits
was a ground for inadmissibility or deportation. The next section will discuss, first, the evolution of
policy on access to public benefits; and second, the definition of “public charge” with regard to
admission/adjustment of status and deportation.

Immigrant access to federal and state public benefits

Legislation authorizing the major federal benefit programs enacted since the 1960s—Medicaid,
TANF (Temporary Aid for Needy Families, or welfare), Supplemental Security Income (SSl), food stamps,
Head Start, etc.—generally did not distinguish between citizens and non-citizens. Eligibility is based on
income, not citizenship. As a general rule, immigrants had access to federal public benefits at the time
the programs were created. During the 1970s the federal government barred unauthorized immigrants
from obtaining Social Security numbers (1972) and from nearly all federal welfare programs, including
SSI (1972), Medicaid and AFDC (1973), and food stamps (1977).%

Congress began to impose restrictions on eligibility for lawful permanent residents in the 1980s
and 1990s. The Immigration Reform and Control Act (IRCA) of 1986 prohibited immigrants newly
legalized under the law from receiving public benefits for five years.?* In 1996 Congress passed the
Personal Responsibility and Work Opportunity Reconciliation Act (PRA), which created two categories of
immigrants with regard to eligibility for “federal means-tested public benefits”: “qualified” and “non-
qualified.””® “Qualified” immigrants include lawful permanent residents, refugees, asylees, and others.
Lawful permanent residents and certain other immigrants are barred from receiving federal benefits for
five years after entry. Refugees and some other categories of immigrants are exempt from the five-year

waiting period.”®

“Non-qualified” persons include temporary visitors and undocumented immigrants. They are
barred from federal benefit programs. But there are important exceptions, where services are available
to all people regardless of immigration status: emergency medical care; public health programs
(immunizations and treatment of communicable disease symptoms); school breakfast and lunch
programs; K-12 public education; Women, Infant and Children nutrition (WIC); and short-term non-cash
emergency disaster assistance.

There are myriad other federal programs that do not restrict eligibility based on immigration
status. Head Start has no immigration restrictions. Child Care and Development Block Grants are
restricted to “qualified immigrants” but they consider the status of the child, not the parent. This is
important because 96% of children under six years of age with at least one foreign-born parent are U.S.
citizens.?” Perhaps the broadest public benefit unrestricted by immigration status is public education (K-
12). The landmark Supreme Court case Plyler v. Doe (1982) struck down a Texas law that would have
barred undocumented children from public schools, on grounds that such discrimination was
unconstitutional.?® Under the Affordable Care Act (2010), “lawfully present immigrants” have access to
health insurance exchanges and subsidies.”



At the state level, two trends developed in the late 20th century. Some states passed laws or
referenda that would deny legal immigrants public benefits. In general, many of these have not survived
court challenge. The first major case, Graham v. Richardson (1971), struck down New York state laws
that limited public assistance to citizens and persons with long-duration residency as a violation of the
equal protection clause of the Fourteenth Amendment.* (However, this applies only to state laws.*')
Subsequent case law has struck down state laws restricting immigrants’ access to employment and
benefits on grounds of preemption, that is, that the federal government alone is responsible for
regulating immigration.32

The other trend among the states has been the allocation of state or local-funded public
benefits for immigrants who are ineligible for federal benefits because of the five-year bar or to classes
of immigrants not otherwise covered. Twenty-two states have state-funded TANF replacement
programs that cover people not covered under the PRA, such as qualified immigrants regardless of entry
date.® Five states have state-funded SSI replacement programs.®* Eligibility is sometimes affected by
“deeming,” that is, the inclusion of a family member or sponsor’s income or resources in addition to the
immigrant’s income in determining eligibility. Fifteen state constitutions mandate or authorize poor
relief for the indigent, without immigration restrictions.>® Some states provide non-emergency medical
care to undocumented immigrants.*®

Inadmissibility and deportation of public charges

As discussed above, the Immigration and Nationality Act of 1952 established different policies
for addressing public charges for admission/adjustment of status and for removal. After the passage of
the 1996 PRA, the Immigration and Naturalization Service (now Department of Homeland Security)
clarified the definition of “public charge.” It continued to apply the “totality of circumstances” test in
cases of admission/adjustment of status. In 1999 it defined a public charge as “an alien who has become
primarily dependent on the Government for subsistence as demonstrated by either (i) the receipt of
public cash assistance for income maintenance purposes or (ii) institutionalization for long-term care at
Government expenses (other than imprisonment for conviction of a crime).” This definition is consistent
with long-established policy defining public charges as those entirely dependent upon state support.’’

Notably, INS/DHS does not consider receipt of public assistance per se as a ground for
deportation. INS confirmed in 1999 the grounds of deportability that were established in 1948 and made
them even more stringent. Deportation is restricted to cases, not only where the immigrant depends on
government support for general subsistence, but where the government has demanded repayment of
cash support or the cost of institutionalization within five years of alien’s entry; the alien or other party
obligated to pay failed to do so; and all administrative and court actions have been taken to collect
payment.>®

The following benefits are among those that are NOT subject to public charge consideration
under current policy: Medicaid; public assistance for immunizations and testing and treating of
symptoms of communicable diseases; use of health clinics; short-term rehab services; prenatal care and
emergency medical services; Children’s Health Insurance Program (CHIP); nutrition programs (food
stamps, WIC, school lunch and breakfast); housing benefits; child care services; energy assistance;
emergency disaster relief; foster care and adoption assistance; educational assistance (Head Start and
public education); job training programs; in-kind, community based programs (soup kitchens, crisis
counseling, etc.); non-cash benefits under TANF (subsidized child care or transit subsidies); earned cash



payments such as social security; government pensions and veterans benefits; and unemployment
compensation.

The proposed rule change would make receipt of the following benefits grounds for denying
admission or adjustment of status to lawful permanent resident: non-emergency Medicaid;
Supplemental Nutrition Assistance Program (SNAP); Medicare Part D Low Income Subsidy; and housing
assistance, such as public housing or Section 8 housing vouchers and rental assistance. In addition, the
proposed rule revises the “totality of circumstances” test to include specific standards that would be
weighed negatively in considering the person’s age, health, skills, work experience, dependents — such
as being a child or a senior, earning under 125% FPL, certain health conditions (without access to private
health insurance), credit history, education, English language, etc.—and only a single heavily-weighted
positive factor (having income or resources of over 250 percent of the federal poverty level). Thus even
a person who does not use any of the proscribed benefits could be deemed likely to become a public
charge.

Although the proposed rule change does not cover all of the benefits that immigrants may now
receive, we believe that the change from the principle that defines public charge as dependence on the
government by cash support for subsistence or by long-term institutionalization will lead to a general
erosion of benefits that legal immigrants may access. The new rule also potentially expands grounds for
removal of lawful permanent residents.

The expanded definition and negative factors in the test could exclude many low and moderate
wage workers from immigrating, even if they are not eligible for receiving public benefits. Beyond this,
the proposed rule will chill access to critical services for a much broader group. Out of fear that their
green card applications would be denied and they would be ultimately deported as a result, immigrants
earning low-wages have already started withdrawing from public benefit programs, including food
assistance. The same fear keeps immigrants from seeking public medical services. Without appropriate
immunizations and screenings, they are vulnerable to infectious diseases, placing both themselves and
citizens at greater public health risks.

Congress and states have long recognized how these various programs help support healthy
development and the productivity of working families. The proposed rule is a radical departure from
established precedent. It will affect entire families, bringing about serious negative impact on the
wellbeing of children, the vast majority of whom are native-born US citizens. It risks further inverting the
ways the public benefits have actually worked to help families, workers, and communities thrive. The
rule could instead exponentially undermine the integration of long-term immigrants, hurting families
and communities in the process.

CONCLUSIONS

(1) Definitions of “public charge” and the grounds for exclusion and deportability of public charges
have remained remarkably constant for more than 100 years under statute, case law,
administrative regulation, and customary practice. “Public charge” has been narrowly construed
to the use of cash benefits for subsistence or long-term institutionalization.

(2) As public benefits expanded for low-income people since the 1960s and 1970s, both legal and
undocumented immigrants had access to public benefits. Since the 1970s, undocumented



immigrants have been ineligible for most benefits. Since 1996 legal immigrants face time
barriers to access federal benefits but they have not been categorically excluded.

(3) Restrictions on aliens’ eligibility for public benefits generally have been authorized by statute.

In conclusion, we submit that the proposals for these sweeping changes in immigration public
charge policy would reverse over 100 years of consistent policy. That policy recognizes two principles:
first, the nation’s desire for immigrants who are able-bodied and employable, capable of supporting
themselves and their families; and second, our commitment to assist members of our communities who
fall on hard times. The proposed policy is punitive and carries high social costs for welfare and public
health beyond the lines of citizenship. Chilling access would undermine the goals of the public charge
provision. The proposed policy is at odds with historical experience and policy and will directly harm
America’s future.

October 25, 2018
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