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“Particular social group” litigation in the wake of S-E-G- 

November 2012 

By Benjamin Casper1   

This advisory provides a summary of litigation challenging Matter of S-E-G-, 24 I&N Dec. 579 
(BIA 2008), and the Board’s controversial holding in that case that “social visibility” and 
“particularity” are requirements for any cognizable “particular social group.”   Part I gives a 
short overview of the Board’s social group precedents leading to S-E-G-.  Part II then 
summarizes arguments asylum seekers have leveled against the visibility and particularity tests.  
Part III reviews the results of litigation in the four years since S-E-G-’s publication, with a circuit 
by circuit summary of the positions taken by federal courts.  Finally, Part IV briefly discusses 
social group litigation now pending before the BIA that could produce a significant Board 
precedents in the coming months. 

I. FROM THE CLARITY OF ACOSTA TO THE CONFUSION OF S-E-G- 

For over a quarter century the Board’s analysis of particular social groups has been governed by 
Matter of Acosta, which looks to whether members of a proposed group share “a common, 
immutable characteristic … that the members … either cannot change, or should not be 
required to change because it is fundamental to their individual identities or consciences.”2  
This “immutable characteristics” test was adopted by many countries around the globe, is 
embodied in the UNHCR’s important guidelines3 on the law of refugees, and has been accepted 

                                                      
1 Edited and updated by Kate Evans, November 2012.  Benjamin Casper and Kate Evans, of Casper & Evans, P.A., 
direct the Pro Bono Litigation Project of the Immigrant Law Center of Minnesota (ILCM).  ILCM has represented the 
three Salvadoran siblings denied asylum in Matter of S-E-G-.   This piece builds upon a 2010 AILA Practice Advisory, 
The Evolution Convolution of Particular Social Group Law: From the Clarity of Acosta to the Confusion of S-E-G-, by 
Benjamin Casper, with Regina Germain and Ilana Etkin Greenstein.  Many of the arguments presented here are 
attributable to leading experts in the area of gender and gang-based asylum claims.  Indispensible resources 
include the Center for Gender and Refugee Studies website:  http://cgrs.uchastings.edu/ ; Deborah E. Anker, Law 
of Asylum in the United States (11th ed. 2011)(“Anker”); and Fatma E. Marouf, The Emerging Importance of ‘Social 
Visibility’ in Defining a ‘Particular Social Group’ and Its Potential Impact on Asylum Claims Related to Sexual 
Orientation and Gender, 27 Yale L. & Pol’y Rev.  47, 103 (2008)(“Marouf”).  Ilana Etkin Greenstein assisted the 
author in updating an earlier version of the piece in February, 2012, for use at the AILA annual conference in June, 
2012. 
 
2 19 I. & N. Dec. 211, 233 (1985), overruled on other grounds, Matter of Mogharrabi, 19 I. & N. Dec. 439 (B.I.A. 
1987) 
 
3 UNHCR, Guidelines on International Protection:  “Membership of a particular social group” within the context of 
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, U.N. Doc. 
HCR/GIP/02/02 ¶¶ 11-12 (May 7, 2002) (“UNHCR Guidelines). 
 

http://cgrs.uchastings.edu/
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by the circuit courts of appeals.4 For years the BIA remained faithful to Acosta in important 
precedents extending protection to social groups such as homosexuals and victims of female 
genital mutilation, among others. 5  

The Board’s first move to qualify Acosta’s immutable characteristics test came in the 
controversial domestic-violence precedent, Matter of R-A-, which rejected the proposed social 
group “Guatemalan women who have been involved intimately with Guatemalan male 
companions, who believe that women are to live under male domination.”6 The Board 
reasoned that although this formulation possessed immutability, there was not evidence the 
group was “perceived” as such by the persecutor, by the asylum applicant herself, or by other 
members of Guatemalan society.7   R-A- made clear that this kind of social perception was 
merely a potential additional factor for particular social group analysis but not a requirement 
for all social groups in addition to immutability.8  Attorney General Reno vacated R-A- in 2001 
after the Justice Department initiated rulemaking on the topic of social groups.9  The draft 
asylum regulations, never finalized, would have allowed adjudicators to consider as one 
relevant factor in social group analysis whether “the group is recognized to be a societal faction 
or is otherwise a recognized segment of the population in the country in question.”10   

                                                      
4See Ananeh-Firempong v. INS, 766 F.2d 621, 626 (1st Cir. 1988); Bah v. Mukasey, 529 F.3d 99, 112 (2d Cir. 2008); 
Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993); Lopez-Soto v. Ashcroft, 383 F.3d 228, 235 (4th Cir. 2004); Ontunez-Tursios 
v. Ashcroft, 303 F.3d 341, 352 (5th Cir. 2002); Castellano-Chacon v. INS, 341 F.3d 533, 546 (6th Cir. 2003); 
Sepulveda v Gonzales, 464 F.3d 770, 771 (7th Cir. 2006); Ngengwe v. Mukasey, 543 F.3d 1029 (8th Cir. 2008); 
Mohammed v. Gonzales, 400 F.3d 785 (9th Cir. 2005); Niang v. Gonzales, 422 F.3d 1187, 1198-99 (10th Cir. 2005); 
Castillo-Arias v. Att'y Gen., 446 F.3d 1190, 1196 (11th Cir. 2006); but see Gomez v. INS, 947 F.2d 660, 663-64 (2d 
Cir. 1991) (members of a valid particular social group must have  “some fundamental characteristic in common 
which serves to distinguish them in the eyes of a persecutor -- or in the eyes of the outside world in general”); 
Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 2000)( particular social groups defined by either a “voluntary 
associational relationship” or immutable characteristics). 
 
5  See, e.g., Matter of Toboso-Alfonso, 20 I. & N. Dec. 819 (B.I.A. 1990)(homosexual Cuban deemed member of 
particular social group); Matter of Kasinga, 21 I. & N. Dec. 357 (B.I.A. 1996)(recognizing social group of “young 
women who are members of the Tchamba-Kunsuntu Tribe of northern Togo who have not been subjected to 
female genital mutilation, as practiced by that tribe, and who oppose the practice”); Matter of V-T-S-, 21 I. & N. 
Dec. 792 (BIA 1997) (“Filipinos of mixed Filipino-Chinese ancestry”); 
 
6 Matter of R-A-, 22 I&N Dec. 906 (BIA 1999) vacated, 22 I. & N. Dec. 906 (A.G. 2001)(remanding to BIA for 
reconsideration in light of proposed regulations). 
 
7 Id. at 917 – 919. 
    
8 Id. at 919 
 
9 Id. at 906. 
 
10 Asylum and Withholding Definitions, 65 Fed. Reg. 76588, 76598 (Dec. 7, 2000) (to be codified at 8 C.F.R. pt. 
208.15(c)(3)). Attorney General Ashcroft certified R-A- to himself in 2003, but then remanded it again to the Board 
in 2005 for further consideration pending anticipated final publication of the 2000 proposed rule.  Final publication 
never occurred, and, in 2008, Attorney General Mukasey certified R-A- once more.  Muskasey immediately 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991177026&ReferencePosition=663
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991177026&ReferencePosition=663
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991177026&ReferencePosition=663
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In the absence of a final social group rule, the Board eventually resumed its effort to modify 
Acosta.  In its 2006 decision, Matter of C-A-11, and then again in Matter of A-M-E- & J-G-U-12, 
the Board injected elements of “social visibility” and “particularity” into social group analysis.  
These initial cases purported to reaffirm Acosta and characterized the new elements as 
compatible with the traditional immutable characteristics test, while at the same time 
dubiously recasting earlier social group cases as though considerations of social visibility had 
been relevant to their outcome.13  C-A- and A-M-E- used ambiguous language when describing 
how social visibility and particularity relate to the Acosta test.  The decisions generally spoke of 
the new elements as no more than additional factors to be considered after applying the 
traditional immutable characteristics rule, but at other points the Board seemed to suggest the 
elements of visibility and particularity might serve as independent tests for all social groups.14    
Most recently, in 2008, the Board issued two gang-asylum opinions, Matter of S-E-G- and 
Matter of E-A-G-,15 stating that social visibility and particularity were distinct “requirements” 
for the social groups proposed in those cases, and explaining that these new tests add “greater 

                                                                                                                                                                           
returned the case to the Board for further consideration, this time without requiring final publication of the 2000 
proposed rule, and with instructions that the Board reevaluate the case in light of its more recent social group 
precedents, including S-E-G-.  Matter of R-A-, 24 I. & N. Dec. 629 (A.G. 2008).  The Board eventually remanded R-A- 
to the IJ, who granted asylum upon stipulation of DHS, this after DHS took the position in a separate Mexican 
domestic violence case, Matter of L-R-, that certain survivors of domestic violence could indeed satisfy S-E-G-‘s 
new tests.  As discussed in Part IV, the status of the rule proposed in 2000 remains uncertain, but a number of 
advocates continue to press for regulatory or legislative changes that, if adopted, would impose a similar rule for 
defining particular social groups.  A complete history of R-A- and L-R-,  with links to all related materials is available 
at the Center for Gender and Refugee Studies website:   http://cgrs.uchastings.edu/campaigns 
 
11 23 I. & N. Dec. 951 (B.I.A. 2006)(rejecting proposed group of "noncriminal drug informants working against the 
Cali drug cartel" in light of "the voluntary nature of the decision to serve as a government informant, the lack of 
social visibility of the members of the purported social group, and the indications in the record that the Cali cartel 
retaliates against anyone perceived to have interfered with its operations."). 
 
12 24 I. & N. Dec. 69 (B.I.A. 2007)(holding that “affluent Guatemalans” lack sufficient social visibility to be perceived 
as a group by society and that the proposed group was defined without adequate particularity to constitute a 
particular social group).  
 
13 See, Matter of C-A-, 23 I. & N. Dec. at 959 - 60; Marouf.  
 
14 Matter of A-M-E- & J-G-U-, 24 I. & N. Dec. at 74 (citing C-A- for proposition that social visibility is a “factor” to 
consider in a determining whether a social group exists, but later in same page discussing whether respondents 
had established “requisite” social visibility for their proposed group). 
 
15 Matter of S-E-G-, 24 I. & N. Dec. 579 (2008)( rejecting proposed groups of “Salvadoran youth who have been 
subjected to recruitment efforts by the MS-13 gang and who have rejected or resisted membership in the gang 
based on their own personal, moral, and religious opposition to the gang’s values and activities” and “the family 
members of such Salvadoran youth”); Matter of E-A-G-, 24 I. & N. Dec. 591 (2008)(applying S-E-G- visibility and 
particularity requirements to reject proposed social group of former gang members). 
  

http://cgrs.uchastings.edu/campaigns
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specificity” to the definition of particular social group beyond Acosta’s traditional rule.16   
Though largely unstated, a concern for the potential size of social groups underlies both the 
visibility and particularity tests.  The new tests appear designed to force asylum seekers to 
formulate social groups in narrower terms than Acosta would otherwise require, thereby 
limiting the number of persons who qualify for relief. 

S-E-G- explains that a particular social group has “social visibility” if it is “perceived as a 
group by society . . . considering the context of the country of concern and the persecution 
feared.”17  The members of a visible social group generally must possess some “discrete” 
characteristic that makes the group “recognizable by others in the community”, and the record 
must contain evidence that the proposed group would be perceived as distinct in the society in 
question.18   

On the other hand, “[t]he essence of the particularity requirement […] is whether the 
proposed social group can accurately be described in a manner sufficiently distinct that the 
group would be recognized, in the society in question, as a discrete class of persons."19  The 
group must possess "particular and well-defined boundaries" and be described in terms that 
provide an "adequate benchmark for determining group membership."20  A social group lacks 
particularity when it is defined by terms like “wealth”21 that are "too amorphous", such that 
“people’s ideas of what those terms mean can vary.”22   

  Rather than bringing greater specificity to the law, the Board’s most recent social group 
precedents have generated significant confusion and litigation.  During the four years since the 
Board published S-E-G- advocates for asylum seekers have challenged the social visibility and 
particularity requirements as unreasoned departures from Acosta, with mixed results so far.  
Whether social visibility and particularity will survive as permanent elements of the Board’s 
social group jurisprudence remains uncertain.    

II. ARGUMENTS AGAINST S-E-G- 

                                                      
16 Matter of S-E-G-, 24 I. & N. Dec. at 582. 
 
17 Id. 586 – 87. 
 
18 Id. 
 
19  Id.at 585 (discussing Ucelo-Gomez v. Mukasey, 509 F.3d 70, 73 (2d Cir. 2007)). 
 
20 Id. at 582 – 84. 
 
21 Id. at  
 
22 Id. at 585 (quoting, Davila-Mejia v. Mukasey, 531 F.3d 624, 628 – 29 (8th Cir. 2008).   
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With the Board’s social group jurisprudence still in doubt, you should challenge the social 
visibility and particularity tests as unreasoned departures from Acosta and the INA whenever 
doing so is in your client’s interests.23  Attorneys for asylum seekers have developed a number 
of arguments against S-E-G-, briefly summarized here.   

• General framework.   

When challenging the Board’s interpretation of an immigration statute, it is important to 
structure your legal argument with an eye to the standard of review a circuit court will apply 
should you need to file a federal appeal.  Circuit courts usually review precedential BIA 
decisions under the familiar two-step analysis of Chevron U.S.A Inc. v. Natural Resources 
Defense Council, Inc.24  First, the court looks to the text of the statute itself and asks whether 
Congress has spoken directly to the precise question at issue. If it has, no deference is due to 
the agency, the analysis is complete, and the Court gives effect to the unambiguous language of 
the statute.25 Second, if the statute is ambiguous, the Court will uphold the agency 
interpretation so long as it is a reasonable one.26  Courts have held that the term “particular 
social group” is ambiguous.  However, for the Board’s interpretation to be reasonable, it should 
be guided by common sense regarding the core policies Congress intended to advance in 
passing the asylum statute, and it must construe this specific term as part of a “symmetrical 
and coherent regulatory scheme” in which all provisions of the larger statute operate together 
as a harmonious whole.27  Relatedly, BIA interpretation of the Act must also be reasonable and 
may be rejected if they are “arbitrary and capricious” under the Administrative Procedures Act.  
The Supreme Court has rejected BIA interpretations in other contexts under this standard and 
admonished the Board that its decisions, “must be tied, even if loosely, to the purposes and of 
the immigration laws or the appropriate operation of the immigration system.” Judulang v. 
Holder, 132 S. Ct. 476, 485 (2011).  

                                                      
23 Of course, all immigration judges and asylum officers not bound by contrary circuit decisions must follow S-E-G-, 
and you need to make the best case possible that your proposed social group has the required social visibility and 
particularity under present Board law.  How to present a social group claim that can satisfy S-E-G-, and alternative 
strategies for winning asylum or other relief for clients are topics beyond the scope of this advisory.  In general, 
because the new tests for particular social groups make it more difficult to establish eligibility on this enumerated 
ground, it is often advisable to pursue alternative grounds such as political opinion or religion.   
   
24 467 U.S. 837, 843-45 (1984). See INS v. Cardoza-Fonseca, 480 U.S. 421, 445- 449 (1987). 
 
25 Chevron, 467 U.S. at 843-45). 
 
26 Id. 
 
27 Matter of X-M-C-, 25 I&N Dec. 322, 325 (citing Matter of Moncada, 24 I&N Dec. 62, 64-65 (BIA 2007) (quoting 
Food and Drug Administration v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000))). 
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While one must be prepared to argue under the Chevron framework there are important 
arguments28 that Chevron should not apply, or, even if it does, that the range of permissible 
interpretations available to the BIA is limited by congressional intent to conform U.S. asylum 
law to the United Nations Convention and Protocol Relating to the Status of Refugees 
(“Convention”).29  The enumerated grounds of protection come directly from the Convention 
refugee definition at Article 1.2, and they also anchor Article 33.1.  Article 33.1 is the most 
important provision of the Convention because it articulates the protective principle of non-
refoulement (“non-return”).  Non-refoulement is “the cornerstone of asylum and international 
refugee law … that reflects the commitment of the international community to ensure to all 
persons the enjoyment of human rights[.]”30  UNHCR Note on the Principle of Non-Refoulement, 
November 1997, and Congress left no question it intended the U.S. refugee definition to honor 
this central principle and give "statutory meaning to our national commitment to human rights 
and humanitarian concerns."31   

• S-E-G- overlooks the policy at the heart of Acosta    

In Acosta the Board applied the doctrine of ejusdem generis ("of the same kind") to identify 
congressional intent, comparing the term “particular social group” with the other protected 
grounds of race, religion, nationality, and political opinion.32 In this way the Board identified 
“immutable characteristics” as the defining feature of the statute–defining not just the term 
“particular social group” in isolation, but all five enumerated grounds taken together.  Id.  The 
Board understood the phrase “particular social group” to operate as one part in a symmetrical, 
five-part provision whose collective function is to protect immutable characteristics 
“fundamental to human identity or conscience.” Id.  It is a concern for human rights rooted in 
individual identity and conscience that defines all five enumerated grounds and unites them in 
common meaning.   

Applying asymmetric requirements like social visibility or particularity in an effort to limit the 
breadth of particular social groups does not square with Acosta’s uniform treatment of all five 
protected grounds.  Doing so also conflicts with the human rights policy that defines the 
immutable characteristics standard in the first place.  Certainly the BIA could not deny relief to 
                                                      
28 See, Bassina Farbenblum, Executive Deference in U.S. Refugee Law: Internationalist Paths Through and Beyond 
Chevron, 60 Duke Law Journal 1059 (2011). 
 
29 United Nations Protocol Relating to the Status of Refugees, Jan. 31, 1967, 1968 19 U.S.T. 6223, T.I.A.S. No. 6577, 
606 U.N.T.S. 268; United Nations Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 150; 
INS v. Cardoza-Fonseca, 480 U.S. 421, 428 – 29 (1987). 

30 Available at: http://www.unhcr.org/refworld/docid/438c6d972.html.   
 
31 See S. Rep. No. 256, 96th Cong., 2d Sess. 1, 4, reprinted in 1980 U.S.C.C.A.N. 141, 144; Cardoza-Fonseca, 480 U.S. 
at 428 – 29; Matter of S-P-, 21 I. & N. Dec. 486, 492 (B.I.A. 1996). 
 
32 19 I. & N. Dec. at 233.   
 

http://www.unhcr.org/refworld/docid/438c6d972.html
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an applicant persecuted on account of another of the protected grounds simply because large 
numbers of persons share his or her race, religion, nationality, or political opinion. The same 
holds true of particular social groups. As with the other four grounds enumerated in the 
statute, a particular social group may comprise large segments or even the majority of a 
nation's population.33  It defies common sense to think Congress would frustrate the very 
human rights policy that gives meaning to the immutable characteristics standard by 
categorically excluding from the enumerated grounds of protection persons certain to face 
persecution on account of an immutable characteristic that unites their particular social group. 
The social visibility and particularity tests can bar protection in just this way, however, so the 
Board’s claim that these novel concepts somehow build upon and “give greater specificity to 
[Acosta’s] definition of a social group” 34 is not a reasonable one, and the new tests do not 
relate to the protective purpose of the enumerated grounds identified in Acosta.  Unless the 
Board can identify a plausible statutory purpose served by the new tests they may be subject to 
challenge as an “arbitrary and capricious” interpretation of the statute. 

• S-E-G- ignores the existing statutory scheme Congress adopted to limit relief  

The Board’s decision to tack asymmetric breadth restrictions onto particular social groups is 
also misguided because Congress adopted a coherent and effective regulatory scheme that 
already controls the number of persons who can obtain relief.35 Even if an asylum applicant 
establishes she is a member of a broad particular social group she still must run a gauntlet of 
other statutory and regulatory obstacles.   Under INA § 101(a)(42) she must also show either:  
(1) that she experienced past harm rising to the level of persecution, that the state was unable 
or unwilling to protect her from that harm, and that the harm was inflicted “on account of” her 
membership in a particular social group, or (2) a specific and particularized fear of future harm 
as evidenced, for example, by targeting of those similarly situated, that the state will not or 
cannot protect her from that harm, and that she faces harm “on account of”  her membership 
in a particular social group.  Beyond these filtering elements in the refugee definition itself, the 
asylum applicant faces many other potential barriers.  Even if she triggers a presumption of 
future persecution due to past persecution this presumption may be rebutted under 8 C.F.R. § 
208.13(b)(1)(i).  The INA will also bar her from asylum or even withholding of removal if she is 
covered by any one of the several criminal and national security grounds at INA §§ 208(b)(2)(A) 
                                                      
33 Perdomo, 611 F.3d at 668 ("[W]e have rejected the notion that a persecuted group may simply represent too 
large a portion of a population to allow its members to qualify for asylum." (citing Singh v. INS, 94 F.3d 1353, 1359 
(9th Cir. 1996)); Malonga v. Mukasey, 546 F.3d 546, 554 (8th Cir. 2008)(holding Lari ethnic group a cognizable 
particular social group even if it comprises 48% of Cameroon's population); Ucelo-Gomez v. Mukasey, 509 F.3d 70, 
73 n.2 (2d Cir. 2007) (affirming that "a large group can be a 'particular social group,'" and interpreting the Board's 
objections to the proposed group of "affluent Guatemalans" as necessarily referring to the group's indeterminacy, 
rather than its size); Gao v. Gonzales, 440 F.3d 62, 67 (2d Cir. 2006) (noting acceptance of Acosta's interpretation 
that a particular social group, "however broad," is defined by immutable characteristics), vacated on other 
grounds, 128 S. Ct. 345 (2007); UNHCR Guidelines, ¶18. 
 
34 Matter of S-E-G-, 24 I&N Dec. at 582. 
 
35 See generally, Anker at §§ 5:43, 5:48. 
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or § 241(b)(3)(B).  In addition, INA § 208(a)(2)(B) requires her to apply for asylum within one 
year of entering the United States, or else meet the far more onerous standards for withholding 
of removal.36 Finally, even if she clears all these hurdles, the asylum applicant must show she 
warrants a grant of relief as a matter of discretion.37  

Congress designed these separate provisions to act as filters within a statutory funnel, allowing 
large numbers of applicants who possess a protected characteristic to enter at the top, while 
the several filtering provisions progressively narrow the number who can pass all the way 
through and win relief.  In this scheme, the purpose of the enumerated grounds is to ensure 
that all persons who claim persecution on account of a characteristic fundamental to their 
identity or conscience be able to enter the statutory funnel as mere candidates for protection.38    
Viewed in light of the larger statutory design, it becomes even more evident the social visibility 
and particularity tests impose impermissible breadth limitations upon particular social groups 
because they can bar persons who are certain to face persecution on account of an immutable 
characteristic from ever entering the statutory funnel at all.39  

• S-E-G- prevents elements of the asylum statute from operating together harmoniously  

                                                      
36  There are limited exceptions to the one year deadline at INA § 208 (a)(2)(D). 

37  INA § 208(b)(1)(A).   In INS v. Cardoza-Fonseca, the Supreme Court emphasized the importance of discretion in 
the overall structure of the asylum statute, and rejected the Board’s restrictive reading of the term “well founded 
fear”.  480 U.S. 421, 443 – 45 (1987).   The Court recognized that the Board’s restrictive interpretation was driven 
by a misplaced concern for the number of applicants who would otherwise qualify for asylum. Id.  One can argue 
that S-E-G- repeats the same basic error, reading limitations into the enumerated ground “particular social group” 
due to a misguided concern for the number of people who might qualify for relief, when Congress intended other 
aspects of the statute, including the agency’s broad discretion, to play this filtering role instead.           

 
38 See, e.g., Niang, 422 F.3d at 1199-1200 (explaining that focus in gender-based social-group cases "should be not 
on whether either gender constitutes a social group (which both certainly do)," but rather on whether the 
applicant can prove nexus); Matter of H-, 21 I&N Dec. 337, 343-44 (BIA 1996) ("[T]he fact that almost all Somalis 
can claim clan membership and that interclan conflict is prevalent should not create undue concern that virtually 
all Somalis would qualify for refugee status, as an applicant must establish he is being persecuted on account of 
that membership."); Anker, supra, at § 5.43, 340-41 ("Other criteria in the refugee definition serve a filtering 
function; the recognition of a particular social group is only one of the elements required for establishing asylum 
eligibility."). 
 
39 It is also significant that Congress refined the statutory scheme over time, adding additional filters to limit the 
number of applicants who can win asylum when it deemed them necessary, but without touching the definition of 
a “particular social group” or the other enumerated grounds when it made these changes.  The best example is the 
one-year limit to filing for asylum at INA § 208(a)(2)(B), which Congress adopted as part of the IIRAIRA legislation 
of 1996.   Acosta’s unqualified immutable characteristics standard was well established by that time.  When 
Congress enacts a new law incorporating aspects of an earlier law, Congress can be presumed to be aware of prior 
administrative and judicial interpretations and to have adopted them in relation to the new statutory language.  
See Lorillard v. Pons, 434 U.S. 575, 580-81 (1978).   
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One can also argue the social visibility and particularity criteria are impermissible because they 
lack coherence and prevent distinct elements of the statute from operating together as parts of 
a harmonious whole.  The particularity test collapses analysis of whether a protected 
characteristic exists into what should be the distinct element of nexus.  For example, S-E-G- 
found that the proposed social group “Salvadoran youth who refuse gang recruitment” lacks 
particularity, but for reasons that properly relate to whether the alleged persecution was “on 
account of” that proposed group, not whether the group itself is cognizable: “There is no 
evidence in the record to show that gang members limit recruitment efforts to male children 
who fit the above description, or do so in order to punish them for these characteristics.”40 
Similarly, the concept of social visibility conflates analysis of whether a particular social group is 
cognizable with the well-founded fear analysis of Matter of Mogharrabi, which already asks 
whether a persecutor “is aware or could become aware of an applicant’s protected 
characteristic.”41   

• S-E-G- misconstrues UNHCR guidelines that are key to interpreting the INA 

S-E-G-‘s imposition of a social visibility requirement is also unreasonable because the Board 
mistakenly claims support42 for this test in UNHCR Guidelines which serve as a key resource for 
interpreting the meaning of the Protocol, and, in turn, the Refugee Act.43  It is true that ¶11 of 
the Guidelines defines “particular social group” in part as “a group of persons who share a 
common characteristic other than their risk of being persecuted, or who are perceived as a 
group by society.” (emphasis added).  But ¶13 of the Guidelines makes crystal clear that the 
“social perception” test comes into play if and only if the proposed group lacks a shared 
characteristic which is generally “innate, unchangeable, or which is otherwise fundamental to 
identity, conscience, or the exercise of one’s human rights.”  In other words, the UNHCR 
guidelines treat Acosta’s immutable characteristics test as a sufficient, independent basis for 
establishing a cognizable social group.  The guidelines do not support S-E-G-‘s rule that a 
particular social group must possess both immutability and social visibility.44   Also, UNHCR’s 
social perception criterion—when it does apply—requires neither literal, naked-eye visibility of 

                                                      
40 24 I&N Dec. at 585. 
 
41 19 I&N Dec. 439, 446 (BIA 1987);  See, Fatma E. Marouf, The Emerging Importance of ‘Social Visibility’ in Defining 
a ‘Particular Social Group’ and Its Potential Impact on Asylum Claims Related to Sexual Orientation and Gender, 27 
Yale L. & Pol’y Rev.  47, 103 (2008)(“Marouf”). 
 
42 24 I&N Dec. at 586.   
 
43 The Supreme Court has acknowledged it is important to consult this source of international law, among others, 
when construing the asylum statute.  INS v. Cardoza-Fonseca, 480 U.S. 421, 439 n.22 (1987) (stating that the 
UNHCR Handbook provides instructive guidance on claims for protection in accordance with the United Nations 
Protocol Relating to the Status of Refugees, "which provided the motivation for the enactment of the Refugee Act 
of 1980."). 
 
44 See, e.g.,  Amicus Curiae Brief of UNHCR at pp 15 – 16, filed July 13, 2010, in Granados-Gaitan v. Holder (8th Cir. 
File No. 10-1724); Marouf. 

http://www.immigrantlawcentermn.org/documents/litigationseg/8CA_10_1724_Granados-Gaitan_v_Holder_amicus_UNHCR.pdf
http://www.immigrantlawcentermn.org/documents/litigationseg/8CA_10_1724_Granados-Gaitan_v_Holder_amicus_UNHCR.pdf
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group members, nor a showing of any particular level of public awareness or subjective societal 
recognition, as S-E-G- does.45  

• S-E-G- is internally incoherent and the social visibility test unworkable 

The Board should discard the social visibility and particularity tests because they are internally 
incoherent and unworkable.  At times the Board has described social visibility in terms of 
general societal perceptions, but at others it has indicated social groups must be literally visible 
to the naked eye or to the persecutors themselves.  For example, in C-A-, the Board rejected 
the social group of “former noncriminal drug informants working against the Cali drug cartel”, 
reasoning that "an informant against the Cali cartel intends to remain unknown and 
undiscovered.  Recognizability or visibility is limited to those informants who are discovered 
because they appear as witnesses or otherwise come to the attention of cartel members."46  As 
a consequence, the Department of Justice has been unable to provide federal courts a 
consistent defense of the social visibility criterion, leading the Seventh Circuit to conclude in 
Ramos v. Holder, “it is unclear whether the Board is using the term ‘social visibility’ in the literal 
sense or in the ‘external criterion’ sense, or even whether it understands the difference.”47  In 
Gatimi v. Holder, the Seventh Circuit complained that a literal visibility requirement conflicts 
with several earlier Board precedents including Matter of Toboso-Alfonso, 20 I&N Dec. 819 (BIA 
1990), since homosexuals in intolerant societies will often seek to remain invisible, individually 
or collectively, precisely to avoid persecution.48    Board member Roger Pauley, responding to 
the Seventh Circuit’s remand in Gatimi, wrote a dissenting opinion acknowledging that the 
Board’s social group jurisprudence is in “disarray” and fails to provide immigration judges and 
the public with the uniform guidance required by 8 C.F.R. §1003.1(d)(1).   

At any rate, even if the Board were to clarify that its test does not require literal naked-eye 
visibility, and instead turns on subjective societal perceptions, this standard is otherwise 
incoherent and unworkable.  It makes no practical sense to force asylum applicants (especially 
pro se applicants) and overburdened IJs to undertake problematic sociological inquiries into the 
perceptions of entire foreign societies—both because it is unclear whether and how such 
perceptions can ever be accurately measured at all, and because imposing this kind 

                                                      
 
45 Id. 
 
46 23 I &N Dec. at 960 
 
47 589 F.3d 426, 430 (7th Cir. 2009)(emphasis added). 
 
48 Gatimi v. Holder, 578 F.3d 611, 615 (7th Cir. 2009).  See Dissent of R. Pauley in Matter of Gatimi (unpublished 
order November 22, 2010), at http://www.immigrantlawcentermn.org/litigation/BIA_Gatimi_Remand_Order.pdf.   
 

http://www.immigrantlawcentermn.org/litigation/BIA_Gatimi_Remand_Order.pdf
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unreasonable evidentiary burden will inevitably lead IJs to engage in impermissible 
speculation.49  

III.   S-E-G- LITIGATION SCORECARD 

Efforts to reverse S-E-G- have mostly been unsuccessful, but there is a circuit split with 
potential to sharpen in coming months.  At present the Seventh and Third Circuits have rejected 
social visibility and particularity as unreasonable interpretations of the INA. Panels in the First, 
Fifth, Ninth, and Tenth Circuits have unambiguously affirmed S-E-G-‘s new tests. However, the 
Ninth Circuit is reviewing the new requirements en banc and a recent panel in the First Circuit 
stated it was bound by its precedent but explicitly questioned the BIA’s social visibility 
requirement and urged clarification by the BIA. The Fourth Circuit has affirmed particularity, 
while side-stepping social visibility twice.  The Second and Eleventh Circuits have upheld the 
Board’s earlier social visibility/particularity precedents A-M-E- and C-A- but neither court has 
since published an opinion considering a direct challenge to S-E-G-.   The Sixth and Eighth 
Circuits have recent decisions that appear to affirm S-E-G-, but whether they really do is open 
to question.   The Supreme Court has denied three certiorari petitions challenging S-E-G-; it 
considered two of these in October of this year while the issue is pending before the BIA.   

The following is a more detailed summary of the current litigation landscape:    

• Request for Attorney General Certification of S-E-G- 

The S-E-G- respondents filed a formal request with Attorney General Holder in February of 
2009, asking that he certify and reverse the Board’s decision.  UNHCR, immigrants’ rights 
organizations, law professors, and others joined their request. The request remained pending 
for over one year before the Attorney General declined to certify in March of 2010. 50  In light of 
recent developments in the circuit courts, however, a second, renewed request for certification 
may be possible.  

• Federal Courts 

o First Circuit (upholds but questions social visibility and particularity tests) 

Mendez-Barrera v. Holder, 602 F.3d 21, 25 (1st Cir. 2010), upheld both social visibility and 
particularity requirements as reasonable interpretations of statute and rejected the proposed 

                                                      
49 Marouf. 
 
50 Copies of the certification request and all supporting letters are available at the Immigrant Law Center of 
Minnesota: 
http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=100&Itemid=1
77&lang=en   
 

http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=100&Itemid=177&lang=en
http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=100&Itemid=177&lang=en
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social group of “young women recruited by gang members who resist such recruitment."  In so 
doing, however, the Court relied on its decision in Scatambuli v. Holder, 558 F.3d 53 (1st Cir. 
2009), a case which did not involve a direct challenge to the social visibility or particularity 
requirements.   

The court recently considered this issue again in two separate cases.  In Beltrand-Alas v. Holder, 
689 F.3d 90, 92 -93 (1st Cir. 2012), the court affirmed its holding in Mendez-Barrera and 
subsequent cases that the BIA’s new requirements were reasonable and rejected the proposed 
social group of “persons who oppose gangs or…the group of persons of perceived wealth.”  
However, in Rojas-Perez v. Holder, No. 11-1047, --- F.3d ---, 2012 WL 5383261, at *5-6 (1st Cir. 
Nov. 5, 2012), the court called the BIA’s social visibility and particularity requirements into 
question, describing the Seventh and Third Circuit decisions as cogent and persuasive. It noted 
that absent new controlling authority or “fresh developments” it was bound by the court’s 
opinion in Beltrand-Alas but continued: 

The Court nevertheless believes that the requirement of social visibility at the 
very least merits additional examination by and clarification from the BIA. It is 
particularly unclear how courts are to square the BIA's more recent statements 
regarding the social visibility requirement with its former decisions, which allow 
as cognizable those characteristics in particular social groups that are only visible 
when made known by individual members, cf. In re Kasinga, 21 I. & N. Dec. 357, 
365–66 (BIA 1996) and In re Toboso–Alfonso, 20 I. & N. Dec. 819, 822–23 (BIA 
1990). Also, if an “immutable” characteristic is one that an individual possesses 
but either cannot change or should not be required to change, it is not clear why 
an individual with a hidden characteristic need make that characteristic known 
for it to be deemed immutable. See, e.g., In re Acosta, 19 I. & N. Dec. at 233. 

o Second Circuit (has affirmed Matter of A-M-E-, but no precedent post S-E-G-) 

Ucelo-Gomez v. Mukasey, 509 F.3d 70 (2d Cir. 2007), was an appeal from the BIA precedent,    
A-M-E- & J-G-U-, 24 I&N Dec. 69 (BIA 2007), which predates S-E-G- and rejected the social group 
“affluent Guatemalans” as lacking social visibility and particularity.  As noted above, the Board’s 
decision in A-M-E- was ambiguous as to whether visibility and particularity are requirements or 
merely additional relevant factors for social group analysis.  The Second Circuit’s decision 
reflects a similar ambiguity but found A-M-E-’s application of both concepts “sufficient and 
affirmable” without undertaking explicit Chevron analysis.  In affirming application of the social 
visibility criterion the Second Circuit noted that A-M-E- was consistent with its earlier holding 
that a "particular social group is comprised of individuals who possess some fundamental 
characteristic in common which serves to distinguish them in the eyes of a persecutor--or in the 
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eyes of the outside world in general." Ucelo-Gomez, 509 F.3d at 73 (quoting Gomez v. INS, 947 
F.2d 660, 664 (2d Cir. 1991)).51   

The Second Circuit has not yet published a decision post S-E-G- in any case presenting a direct 
challenge to the imposition of social visibility and particularity as strict requirements for all 
social groups. 

o Third Circuit (joins Seventh in rejecting visibility and particularity concepts) 

Valdiviezo-Galdamez v Att’y Gen., 663 F.3d 582 (3rd Cir. 2011) (“Valdiviezo-Galdamez II”); 
Valdiviezo-Galdamez v. AG of the United States, 502 F.3d 285 (3d Cir. 2007) (“Valdiviezo-
Galdamez I”);  

On February 3, 2010, the Third Circuit heard oral argument in Valdiviezo-Galdamez II, a 
Honduran gang recruitment claim before the court for the second time.  Prior to S-E-G-, the 
court had remanded the case to the BIA in Valdiviezo-Galdamez I, instructing the Board to 
explain why the proposed social group “young Honduran men who have been actively recruited 
by gangs and who have refused to join the gangs” would not meet the Acosta test.  The BIA 
then sat on the case until it decided S-E-G- in 2008, and shortly thereafter issued a new opinion 
rejecting the social group for lack of social visibility and particularity.   

During oral argument in Valdiviezo-Galdamez II at least two of the three panel judges indicated 
strong agreement with the Seventh Circuit’s Gatimi decision, which rejects the social visibility 
and particularity concepts as unreasoned departures from Acosta.   One of the Third Circuit 
judges called the social visibility concept “gobbeldy gook.”  On November 8th, 2011, an 
extraordinary 21 months after oral argument, the Court issued its long-awaited opinion.   

In Valdiviezo-Galdamez II, the Court followed the lead of the Seventh Circuit, and rejected the 
BIA’s social visibility and particularly requirements as elements of the particular social group 
analysis.  Even taking the test in the most flexible light (that is, as requiring the existence of a 
generally cognizable trait, rather than a literally visible characteristic), the Court determined 
that the social visibility requirement is flatly inconsistent with pre-C-A- Board precedents 
recognizing groups that lack social visibility and, as such, is not worthy of Chevron deference.  
The Court went on to explain that the particularity test is analytically indistinguishable from 
social visibility and so rejected it too.   

                                                      
51  The Second Circuit social group jurisprudence has been the murkiest among the federal courts because it has 
applied this “external perception” test for many years while also appearing to follow the Ninth Circuit’s “voluntary 
association” test.  Gomez v. INS, 947 F.2d at 664 (citing Sanchez-Trujillo v. INS, 801 F.2d 1571, 1576 (9th Cir. 1986)).  
Meanwhile, the Second Circuit’s allegiance to Acosta’s immutable characteristics test has been ambiguous at best.  
Gomez did not mention Acosta at all.  In 2007 the Second Circuit purported to harmonize Gomez with Acosta in 
Gao v. Gonzales, 440 F.3d 62, 66 - 71 (2d Cir. 2006), but that decision was later vacated by the Supreme Court. 
Keisler v. Gao, 552 U.S. 801 (October 1, 2007). 
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The Third Circuit remanded, and the BIA will now have to address the court’s thorough 
rejection of its recent social group jurisprudence.   In its brief to the BIA on remand, DHS has 
proposed a new “social distinction” test to take the place of social visibility and particularity, 
recognizing that in practice there is little, if any, difference between these two formulations and 
that the requirement of literal visibility is inconsistent with BIA precedent and the purpose of 
asylum.  In DHS’s view 

an applicant tor asylum andlor statutory withholding of removal must establish 
that: (1) the group is composed of members who share a common, immutable 
characteristic; (2) the group must be perceived by the society in question as 
distinct, and (3) the social group must exist independently of the fact of 
persecution . . . . [T]he focus should be on whether the society meaningfully 
distinguishes persons with the shared characteristic from persons who do not 
possess the trait. Accordingly, the individual alien applicant may, but does not 
necessarily have to, be literally visually identifiable as a group member (or be 
otherwise identifiable by means of other physical senses, such as by accent).  
The lack of such physical visibility, however, may bear on the risk of future harm 
on account of group membership.52 

 
The BIA will hear oral argument in the case on December 11, 2012.  In its direction to the 
parties and amici before oral argument, the BIA has asked the parties what role the social 
visibility and particularity requirements should play in PSG claims: one of several factors, treat 
social visibility as an alternative test, similar to the UNHCR’s guidance on “social perception,” 
adopt DHS’s proposed test, or “refine” Acosta in some other way.  

o Fourth Circuit (upholds particularity test, but has twice declined to rule on  
    social visibility while noting circuit split) 

Two Fourth Circuit decisions suggest the court may have doubts about the social visibility test.   

In Lizama v. Holder, 629 F.3d 440, 446-48 (4th Cir. 2011), the court rejected "young, 
Americanized, well-off, Salvadoran male deportees with criminal histories who oppose gangs" 
as lacking particularity, extending Chevron deference to the Board’s particularity test and 
finding it a reasonable interpretation of the INA.  The Fourth Circuit found the proposed social 
group invalid because it lacked both an immutable characteristic and particularity. Id.  However, 
the court noted the Seventh Circuit’s rejection of social visibility and specifically declined to 
reach that issue.  Lizama, 629 F.3d at 447 n. 4. 

   
In Crespin-Valladares v. Holder, 632 F.3d 117 (4th Cir. 2011), the Fourth Circuit reversed and 
remanded a BIA decision that had rejected the social group “family members of those who 
actively oppose gangs in El Salvador by agreeing to be prosecutorial witnesses".  The Fourth 
                                                      
52 Available at http://www.globallawcenters.com/pdfs/40369.pdf 
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Circuit found the Board’s decision manifestly contrary to law because the family unit upon 
which the proposed social group was based is both “paradigmatically  immutable” and has well 
defined, particular boundaries.  Id. at 124 – 26.   The court also found this family-based social 
group easily passes the Board social visibility test, and so declined to address Crespin-
Valladares’ argument that the Fourth Circuit should follow the Seventh in declaring the social 
visibility criterion unreasonable.  Id. at 125 n. 5. 

o Fifth Circuit (upholds social visibility and particularity tests) 

The Fifth Circuit recently considered the circuit split and held that “the particularity and social 
visibility test established by the BIA is entitled to deference under Chevron.”  Orellana-Monson 
v. Holder, 685 F.3d 511, 521-22 (5th Cir. 2012).  The court concluded that the BIA’s adjustment 
to its definition of particular social group was a “subtle shift that evolved out of the BIA's prior 
decisions on similar cases and is a reasoned interpretation.” Id.  It then rejected the proposed 
social groups of of two young brothers, Jose and Andres because they lacked particularity and 
would not be “´perceived as a group’ by society.” Id.  Jose claimed persecution on account of 
membership in the social group of “men who were recruited but refused to join Mara 18” 
which the court described as “exceedingly broad and encompass[ing] a diverse cross section of 
society.” Id.    

Andres relied on the social group of “Jose’s family members.” The court rejected this family-
based group because “if Jose's claim is too amorphous since it encompasses a wide swath of 
society crossing many political orientations, lifestyles, and identifying factors, then a group 
consisting of all family members of that already large segment, is even less particularized and 
therefore does not meet the particularity requirement.”  It should be noted, however, that this 
holding treats the proposed social group of family members of Jose Orellanas-Monson as 
equivalent to the more general group of family members of men who were recuited but 
refused to join Mara 18.  The decision thus conflicts with the Fourth Circuit’s decisions in 
Lizama and Crespin-Valladares on whether family-based groups satisfy the particularity test.    

o Sixth Circuit (has applied social visibility and particularity tests, but   
     has not clearly upheld them as reasonable under INA)  

In Kante v. Holder, the Sixth Circuit endorsed and applied the visibility and particularity tests: 

The phrase “membership in a particular social group” is not statutorily defined, 
but several Board decisions have refined and articulated the requirements to 
include: (1) a shared “immutable” or “fundamental” characteristic; (2) “social 
visibility;” (3) “particularity;” and (4) the group ‘cannot be defined exclusively’ by 
the fact that its members have been subject to harm. 
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634 F.3d 321, 326 (6th Cir. 2011).53   

However, the court’s social group analysis is just one paragraph long, and the court cites the 
earlier Board decision A-M-E-, but not S-E-G-. Id.  Kante cites the older Sixth Circuit precedent, 
Castellano-Chacon v. INS, 341 F.3d 533, 548 (6th Cir. 2003), which adopted the Acosta rule but 
also noted the Board’s vacated decision, Matter of R-A-, 22 I. & N. Dec. 906 (BIA 1999), as 
evidence the BIA might be moving in the direction of recognizing “external perception” as one 
relevant factor for social groups. Kante, 634 F.3d at 326.  There is no evidence in the opinion 
that Kante ever challenged the reasonableness of the Board’s visibility or particularity tests 
directly.  Also, the social group Kante presented, “women subjected to rape as a method of 
government control" was invalid quite apart from any visibility or particularity concerns 
because it was so clearly circular in its definition.  The Sixth Circuit’s discussion of social groups 
was otherwise unnecessary to its opinion because the court had already affirmed that Kante 
was not credible and that her claim necessarily failed on that basis alone. 341 F.3d at 325 – 26.  
Finally, Kante does not even mention the Sixth Circuit decision Urbina-Mejia v. Holder, 597 F.3d 
360 (6th Cir 2010), which rejects S-E-G-‘s companion precedent Matter of E-A-G-, 24 I&N Dec. 
591 (BIA 2008), and holds that former gang members are a cognizable particular social group.  
For all these reasons, it may be possible (though difficult) to argue that the validity of the social 
visibility and particularity tests remains unresolved in the Sixth Circuit.54  

o Seventh Circuit  (rejects social visibility and particularity tests) 

The Seventh Circuit has rejected the social visibility and particularity concepts as insufficiently 
reasoned in two sharply worded opinions by Judge Richard Posner.  Gatimi v. Holder, 578 F.3d 
611 (7th Cir. 2009) (reversing and remanding BIA’s denial of proposed social group of defectors 
of the Kenyan Mungiki sect); Ramos v. Holder, 589 F.3d 426 (7th Cir. 2009) (holding that former 
gang members are a particular social group by virtue of their immutable shared past 
experience).   

o Eighth Circuit  (upholds social visibility and particularity tests) 

In a decision published prior to S-E-G- the Eighth Circuit applied the Board’s social visibility and 
particularity concepts as relevant factors for social group analysis.  Davila-Mejia v. Mukasey, 
531 F.3d 624, 628 - 29 (8th Cir. 2008)(citing A-M-E- & J-G-U-, 24 I&N Dec. 69 (BIA 2007) and 
rejecting Guatemalan social group of “competing family business owners”). 55   

                                                      
53 The Kante panel originally designated its opinion unpublished, and only later relabeled it precedential in 
response to a government motion. 
 
54 At least one subsequent unpublished Sixth Circuit opinion has ruled that such a challenge is foreclosed by Kante.  
Rivas-Figueroa v. Holder, 2011 U.S. App. LEXIS 17180 (6th Cir. 2011) 
 
55 The Eighth Circuit’s social group jurisprudence is complicated by past cases including Safaie v. INS, 25 F.3d 636, 
640 (8th Cir. 1994), that have applied a standard of “cohesiveness” or “voluntary association” in line with the Ninth 
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In 2011 applied S-E-G- twice when denying gang-asylum claims.  Constanza v. Holder, 647 F.3d 
749 (8th Cir. 2011) (“we are persuaded by the BIA's conclusion, as well as authority from other 
circuits, that ‘persons resistant to gang violence’ are too diffuse to be recognized as a particular 
social group.”); Ortiz-Puentes v. Holder, 662 F.3d 481 (8th Cir. 2011).  

However, Davila-Mejia, Constanza and Ortiz-Puentes never challenged the validity of the social 
visibility or particularity criteria.  All merely argued that they met the Board’s standards.  The 
first opinion the Eighth Circuit to challenge the social visibility and particularity criteria as 
unreasonable interpretations of the INA is the gang recruitment claim Granados-Gaitan v. 
Holder.  The case was argued and submitted in May of 2011.  UNHCR submitted an extensive 
amicus brief in support of the petitioner.56  Prior to oral argument, Granados-Gaitan gave the 
court a copy of the BIA’s decision on remand from the Seventh Circuit in Gatami v. Holder, in 
which Roger Pauley complains that the Board’s social group jurisprudence is in “disarray”.57  
During argument, Judge Wollman told the government he was inclined to remand the case to 
the Board so that it could clarify its social group standard.  

Unfortunately, when the Gaitan panel issued its decision on March 1, 2012, the court 
determined that it was bound to uphold the SEG standard given its intervening decisions in 
Constanza and Ortiz-Puentes. Granados-Gaitan v. Holder, 671 F.3d 678 (8th Cir. 2012).  Judge 
Bye concurred, but wrote at length to express his agreement with Seventh and Third Circuit 
opinions rejecting the social visibility and particularity tests.    

The court denied a petition for rehearing en banc with a vote of 8-3.  Granados-Gaitan v. 
Holder, 683 F.3d 951 (8th Cir. 2012). Judge Colloton voted to deny rehearing but wrote a 
concurrence stating that he believed that the panel in Gaitan “erred in refusing to decide 
whether the Board of Immigration Appeals in Matter of S–E–G–, 24 I&N Dec. 579, 582 (BIA 
2008), validly declared ‘social visibility’ and ‘particularity’ to be ‘requirements’ of a ‘particular 
social group’ for purposes of 8 U.S.C. § 1101(a)(42)(A). As the petition for rehearing details, the 
argument advanced by the petitioner in this case was not raised in either Constanza v. Holder, 
647 F.3d 749 (8th Cir. 2011), or Ortiz–Puentes v. Holder, 662 F.3d 481 (8th Cir. 2011).”  Gaitan v. 
Holder, 683 F.3d 951 (8th Cir. 2012).  He voted to deny rehearing en banc however in order to 
consider the merits after the Board provided additional guidance.  Id. 

o Ninth Circuit (en banc court presently reconsidering prior panel decisions 
upholding BIA’s standard) 

                                                                                                                                                                           
Circuit’s Sanchez-Trujillo v. INS, 801 F.2d 1571 (9th Cir. 1986), in addition to Acosta’s immutable characteristics 
test.  See Malonga v. Mukasey, 546 F.3d 546, 554 (8th Cir. 2008). 
 
56 Avilable at: http://www.immigrantlawcentermn.org/documents/litigationseg/8CA_10_1724_Granados-
Gaitan_v_Holder_amicus_UNHCR.pdf  
 
57 Available at: http://www.immigrantlawcentermn.org/litigation/BIA_Gatimi_Remand_Order.pdf. 
 

http://www.immigrantlawcentermn.org/documents/litigationseg/8CA_10_1724_Granados-Gaitan_v_Holder_amicus_UNHCR.pdf
http://www.immigrantlawcentermn.org/documents/litigationseg/8CA_10_1724_Granados-Gaitan_v_Holder_amicus_UNHCR.pdf
http://www.immigrantlawcentermn.org/litigation/BIA_Gatimi_Remand_Order.pdf
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The Ninth Circuit has upheld S-E-G- and C-A- as reasonable agency interpretations of the Act. 58 
Ramos-Lopez v. Holder, 563 F.3d 855, 858 - 62 (9th Cir. 2009)(rejecting social group of “young 
Honduran men who have been recruited by the Mara Salvatrucha but who refused to join.”).  
See also Barrios v. Holder, 581 F.3d 849, 854 - 56 (9th Cir. 2009)(following Ramos-Lopez and 
rejecting social group of “young males in Guatemala who are targeted for gang recruitment but 
refuse because they disagree with the gang's criminal activities.”); Velasco-Cervantes v. Holder, 
593 F.3d 975, 978-79 (9th Cir. 2010) (concluding that material witnesses for the government do 
not constitute members of a particular social group because the group cannot be defined with 
sufficient particularity); Soriano v. Holder, 569 F.3d 1162, 1166 (9th Cir. 2009) (government 
informants do not constitute members of a particular social group); Henriquez-Rivas v. Holder, 
09-71571 (9th Cir. Sept. 7, 2011) (same).   

On January 31st, 2012, however, the Ninth Circuit  agreed to reconsider the issue en banc, see 
Henriquez-Rivas v. Holder, 670 F.3d 1033 (9th Cir. 2012).  In the initial Henriquez decision, the 
panel held that “individuals who testified against gang members in court” did not constitute a 
particular social group, citing S-E-G-.  449 Fed. Appx. 626.  Judge Bea concurred concluding that 
the panel was bound by the court’s precedent but explained that the “particularity” and “social 
visibility” factors “compounded the confusion” of the particular social group test, and “[n]either 
this court’s opinions, nor those of the BIA, have clearly defined the social visibility and 
particularity factors, nor provided reasoned applications of those factors to the facts of each 
case.”  Id. at 630 (Bea, J., concurring).  Judge Bea complained that the court had not identified 
the relevant community for analysis of social visibility nor explained whether literal visibility or 
recognizability in a more general sense was required.  Id.   

On March 20, 2012, at oral argument on rehearing en banc, many of the panel judges asked 
skeptical questions of the government and indicated a desire to remand the issue back to the 
BIA for clarification.  The Government shifted its positions on what “social visibility” means.  
Government counsel stated that whether a petitioner has a “literally visible characteristic” as 
the Board indicated in C-A- is “one factor that should be considered.”59  Counsel also conceded 
that C-A-’s discussion of the visibility of witnesses was “muddled” and “very hard to 
understand.”60  The Court asked the government attorney to inquire with the Attorney General 
about the status of the Third Circuit’s remand of Valdiviezo-Galdamez II at the BIA.  The 

                                                      
58 The Ninth Circuit has long applied alternative social group tests. A social group may be cognizable either if it is 
united by a “voluntary associational relationship” which imparts some common characteristic fundamental to the 
members' identities, or under Acosta, if the groups’ members possess an innate characteristic fundamental to 
identity or conscience they cannot or should not be required to change.  Hernandez-Montiel v. INS, 225 F.3d 1084 
(9th Cir. 2000). In either case the Ninth Circuit now applies the Board’s new visibility and particularity criteria as 
well. See, e.g. Soriano v. Holder, 569 F.3d 1162, 1165 – 67 (9th Cir. 2009). 
 
59 See Henriquez-Rivas v. Holder, No. 09-71571 oral argument 38:48-38:53 available at 
http://www.ca9.uscourts.gov/media/view_subpage.php?pk_id=0000008957 
 
60 Id. at 39:02-39:31. 

http://www.ca9.uscourts.gov/media/view_subpage.php?pk_id=0000008957
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government promised to provide a supplemental letter.  The court has not yet issued its 
decision.   

o Tenth Circuit  (upholds social visibility and particularity tests) 

In Rivera-Barrientos v. Holder, 666 F.3d 641 (10th Cir. 2011), the Tenth Circuit upheld S-E-G-‘s 
particularity and social visibility requirements as reasonable interpretations of the INA and 
affirmed the BIA’s decision rejecting the proposed social group "women in El Salvador between 
the ages of 12 and 25 who resisted gang recruitment.”   

UNHCR filed an amicus brief in support of Rivera-Barrientos, but the court appeared to give it 
little or no weight.  The Tenth Circuit discussed but declined to follow the Seventh Circuit’s 
decisions rejecting social visibility.  Notably, the Tenth Circuit disagreed with the Board that the 
proposed social group lacks particularity, explaining that “the specific trait of having resisted 
recruitment is not so vague. A discrete class of young persons sharing the past experience of 
having resisted gang recruitment can be a particularly defined trait.” 666 F.3d at 650.  But the 
court agreed with the Board that Rivera-Barrientos’ social group lacked social visibility and so 
affirmed the denial of her claim. 

Rivera-Barrientos petitioned for rehearing in November of 2011 but the petition was denied. 

o Eleventh Circuit (has affirmed Matter of C-A-, but no published decisions      
        post S-E-G-) 

In Castillo-Arias v. United States AG, 446 F.3d 1190 (11th Cir. 2006), the Eleventh Circuit 
extended Chevron deference to the Board’s first social visibility precedent, Matter of C-A-, 23 I. 
& N. Dec. 951 (B.I.A. 2006), and upheld the Board’s decision to reject the proposed group 
"noncriminal drug informants working against the Cali drug cartel".  The Eleventh Circuit has 
not published any social group decisions since S-E-G- but recent unpublished opinions of the 
court have held that the BIA’s social visibility requirement is reasonable.  See Velasquez-Otero 
v. Holder, 456 Fed. Appx. 822 (11th Cir. Feb. 1, 2012). 

o U.S. Supreme Court  

The Supreme Court has considered and denied three significant certiorari petitions 
challenging S-E-G-.  Contreras-Martinez v. Holder, 346 Fed. Appx. 956 (4th Cir. 2009), cert 
denied, 130 S. Ct. 3274 (2010).61  On October 29, 2012, the Supreme Court denied certiorari 
review of the petitions of Granados-Gaitan (8th Cir.) and Velasquez-Otero (11th Cir.), which 
were consolidated for consideration at conference.   

                                                      
61 The petition is available at: http://www.scotusblog.com/wp-content/uploads/2010/05/09-830_pet.pdf  
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IV. SOCIAL GROUP LITIGATION CURRENTLY BEFORE THE BIA 

As discussed above, the Board is poised to reconsider the social visibility and particularity tests 
following the Third Circuit’s remand in Valdiviezo-Galdamez II, and DHS has proposed the Board 
adopt a problematic “social distinction” test that would merge social visibility and particularity 
into a single standard that suffers from most of the same defects.  The case will be argued 
December 11, 2012.   A number of immigrant rights organizations have filed amicus curaie 
briefs, and UNHCR will share in Valdiveizo-Galdamez’s argument time.    

It also appears the Board is preparing to issue an important social group precedent (or 
precedents) addressing gender-based asylum claims.  Specifically, the BIA has signaled it 
intends to resolve whether domestic violence victims can form a valid social group—the 
question it first attempted to resolve in the R-A- litigation over 12 years ago.  As noted above, 
the R-A- case was finally completed in 2009 after DHS stipulated to a grant of asylum before the 
immigration judge.  Meanwhile, many similar domestic violence claims have accumulated in the 
EOIR system while R-A- was on hold.  Attorney General Mukasey’s 2008 order remanding R-A- 
to the BIA was intended to result in a Board precedent that could help resolve these many 
cases also, but that never happened. 62    

In July of 2011 the Board solicited an amicus brief from AILA in a Guatemalan domestic violence 
case, Matter of K-C-, requesting that the brief “specifically and comprehensively address the 
issue of whether domestic violence can, in some instances, form the basis of an asylum or 
withholding of removal claim[.]”  AILA, joined by the Harvard Immigration and Refugee Clinical 
Program, the Center for Gender and Refugee Studies, and the National Immigrant Justice 
Center filed an extensive amicus brief in October of 2011, urging the Board to alter its focus and 
recognize the broader social group of “Guatemalan women”.63  Although K-C- remains pending, 
in the summer of 2012 the Board solicited amicus briefs in five additional domestic violence 
asylum cases involving Central American women, and in each case its letter to AILA was 
identical to the one it sent in connection with K-C-.  On November 13, 2012, AILA filed an 
updated brief, based largely on its briefing in K-C-, but also addressing intervening 
developments, including the Valdiviezo-Galdamez II litigation. 

Additionally, the BIA has recently considered two Guatemalan asylum claims brought by 
women asserting the same broad formulation “Guatemalan women.”  The first was a remand 
from the Ninth Circuit, Perdomo v. Holder, 611 F.3d 662, 667 (9th Cir. 2010), which held that 
the BIA violated Acosta when it rejected “all Guatemalan women” as too broad to constitute a 
particular social group.  The Board chose to remand Perdomo to the IJ for further proceedings 

                                                      
62 Matter of R-A-, 24 I. & N. Dec. 629 (A.G. 2008).   
 
63 Available at: 
http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=79&Itemid=18
0&lang=en  
 

http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=79&Itemid=180&lang=en
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without addressing the Ninth Circuit’s decision itself.  The second case, C-R-P- v. Holder, is a 
stipulated remand from the Eighth Circuit in which the applicant became pregnant and gave 
birth as the result of a horrific gang rape.  As in Perdomo, the BIA rejected C-R-P-‘s formulation 
“Guatemalan women” as a mere demographic classification “too broad” to be a valid social 
group.  The National Immigrant Justice Center and the Center for Gender and Refugee Studies 
have filed amicus briefs in C-R-P- calling on the Board to recognize social groups united only by 
the immutable characteristic of gender.64 It seems likely that pending domestic violence cases, 
and perhaps C-R-P-, will require the Board to further elaborate its social group jurisprudence 
because “Guatemalan women” certainly meets Acosta’s immutability test.  Indeed, the Board 
listed “sex” first among the paradigmatically immutable characteristics that can unite a valid 
social group.65  “Guatemalan women” also appears to meet S-E-G-‘s visibility and particularity 
requirements because the group, even if large, is undoubtedly visible in Guatemalan society 
while its boundaries are well defined and anything but “amorphous.”   Stay tuned. 

                                                      
64 Links to briefing in both Perdomo and C-R-P- is available at 
http://www.immigrantlawcentermn.org/index.php?option=com_flexicontent&view=category&cid=79&Itemid=18
0&lang=en   
 
Notably, in both Perdomo and C-R-P-, DHS cited the 2000 proposed social group regulations as reason for the 
Board to refrain from addressing the social group claims.  DHS has asked the Board to remand both cases to 
immigration court instead. 
  
65 19 I. &.N. Dec. at 233. 
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